
OIG Legislative Proposal

Update Third Party Recovery Statutes

Background
Medicaid beneficiaries may have additional insurance coverage through third-party
sources. To ensure Medicaid is the payer of last resort, the HHSC-Office of Inspector
General’s Third-Party Recoveries (TPR) Division implements and monitors all
third-party liability (TPL) cost avoidance and recovery processes in accordance with
federal law and regulations.

Federal Requirements
In March 2022 federal TPL requirements were updated by H.R. 2471, which is
effective on January 1, 2024. This law further strengthens Section 1902(a)(25)(I)
of the Social Security Act by:

● Providing that state law must require third parties (other than Medicare) to
accept the State’s “authorization” that the item or service is covered under
the state plan “as if such authorization were the prior authorization made by
the third party for such item or service”;

● Adding a 60-day timeliness requirement in which the third party must
respond to a State’s inquiry about a claim; and

● Adding that a third party must agree not to deny a State’s claim for failure to
obtain prior authorization for the item or service.

OIG Proposal
The OIG is seeking to update Texas TPL statutes to reflect the updates in federal
law and ensure that they are enforceable at the state level. Recommended
changes:

● Section 32.042: Repeal – This section is outdated and unnecessary because
of Section 32.0424, which contains the same requirements, but also includes
the updates to the DRA.

● Section 32.0421: Technical Correction – By repealing Section 32.042, the
reference for Section 32.042(b) should be changed to Section 32.0424(a).

● Section 32.0424: Update - To align Texas statute with the new federal
requirements, the following additions are recommended: 1) the definition of
“third parties”; 2) a 60-day requirement in which third-parties must respond
to a State’s inquiry about a claim; 3) language that supports prompt
payment of reclamation claims by third party health insurers and decreases
third party denials of claims for procedural reasons; and 4) requires third
parties to accept a State’s prior authorization for items or services covered
under the state plan.
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Suggested Language

AN ACT

relating to the authority and duties of the office of inspector general of the Health
and Human Services Commission.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1.  Section 32.0421(a), Human Resource Code, is amended to read as
follows:

(a)  The commission may impose an administrative penalty on a person who does
not comply with a request for information made under Section 32.0424(a).
[32.042(b).]

SECTION 2.  Section 32.0424, Human Resources Code, is amended to read as
follows:

(a)  A third-party health insurer is required to provide to the commission or the
commission’s designee, on the commission's or the commission’s designee’s
request, information in a form prescribed by the executive commissioner necessary
to determine:

(1)  the period during which an individual entitled to medical assistance, the
individual's spouse, or the individual's dependents may be, or may have been,
covered by coverage issued by the health insurer;

(2)  the nature of the coverage; and

(3)  the name, address, and identifying number of the health plan under
which the person may be, or may have been, covered.

(b)  A third-party health insurer shall accept the state's right of recovery and the
assignment under Section 32.033 to the state of any right of an individual or other
entity to payment from the third-party health insurer for an item or service for
which payment was made under the medical assistance program.

(c)  A third-party health insurer other than the original Medicare fee-for-service
program under parts A and B of title XVIII, a Medicare Advantage plan offered by a
Medicare Advantage organization under part C of such title, a reasonable cost
reimbursement plan under section 1876, a health care prepayment plan under
section 1833, or a prescription drug plan offered by a PDP sponsor under part D of
such title) that requires prior authorization for an item or service furnished to an
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individual eligible to receive medical assistance under the medical assistance
program, shall accept authorization provided by the commission or the
commission’s designee that the item or service is covered under the State plan (or
waiver of such plan) for such individual, as if such authorization were the prior
authorization made by the third party health insurer for such item or service. [shall
respond to any inquiry by the commission regarding a claim for payment for any
health care item or service reimbursed by the commission under the medical
assistance program not later than the third anniversary of the date the health care
item or service was provided.]

(d)  A third-party health insurer shall respond to an inquiry by the commission or
the commission’s designee, not later than 60 days after receiving any inquiry by the
commission or the commission’s designee, regarding a claim for payment for any
health care item or service reimbursed by the commission or the commission’s
designee under the medical assistance program not later than the third anniversary
of the date the health care item or service was provided. [may not deny a claim
submitted by the commission or the commission's designee for which payment was
made under the medical assistance program solely on the basis of the date of
submission of the claim, the type or format of the claim form, or a failure to present
proper documentation at the point of service that is the basis of the claim, if:

(1)  the claim is submitted by the commission or the commission's designee
not later than the third anniversary of the date the item or service was provided;
and

(2)  any action by the commission or the commission's designee to enforce
the state's rights with respect to the claim is commenced not later than the sixth
anniversary of the date the commission or the commission's designee submits the
claim.]

(e) A third-party health insurer may not deny a claim submitted by the commission
or the commission's designee for which payment was made under the medical
assistance program solely on the basis of the date of submission of the claim, the
type or format of the claim form, a failure to present proper documentation at the
point of service that is the basis of the claim, or in the case of a responsible third
party (other than the original Medicare fee-for-service program under parts A and B
of title XVIII, a Medicare Advantage plan offered by a Medicare Advantage
organization under part C of such title, a reasonable cost reimbursement plan under
section 1876, a health care prepayment plan under section 1833, or a prescription
drug plan offered by a PDP sponsor under part D of such title), a failure to obtain a
prior authorization for the item or service for which the claim is being submitted, if:
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[This section does not limit the scope or amount of information required by Section
32.042.]

(1)  the claim is submitted by the commission or the commission's designee
not later than the third anniversary of the date the item or service was provided;
and

(2)  any action by the commission or the commission's designee to enforce
the state's rights with respect to the claim is commenced not later than the sixth
anniversary of the date the commission or the commission's designee submits the
claim.

(f)  A third-party health insurer includes health insurers, self-insured plans, group
health plans (as defined in section 607(1) of the Employee Retirement Income
Security Act of 1974), service benefit plans, managed care organizations, pharmacy
benefit managers, or other parties that are, by statute, contract, or agreement,
legally responsible for payment of a claim for a health care item or service.

Section 3.  Section 32.042, Human Resource Code, is repealed.

SECTION 4.  This Act take effect immediately if it receives a vote of two-thirds of all
the members elected to each house, as provided by Section 39, Article III, Texas
Constitution.  If this Act does not receive the vote necessary for immediate effect,
this Act takes effect September 1, 2023.
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