
Medicaid Prescription Drug Coverage
Preferred Drug List Issue Brief

Texas patients deserve better access to prescription drugs in the state’s Medicaid program.
Medicaid prescription drug coverage has already been carved into managed care. The only
remaining piece is ending the pharma-influenced formulary that results in higher costs for
taxpayers, unnecessary administrative hassle for Texas doctors, and frustrations and delays
in access to necessary prescription drugs for Texas families.

TAHP supports the planned implementation of allowing managed care plans to fully
manage the Medicaid preferred drug list (PDL) on September 1, 2023, in order to save
taxpayer dollars and provide more efficient and timely access to prescription drugs. No
legislative action is needed to make this happen.

TAHP opposes any further delays in the PDL carve-in. Pharma lobbying has delayed this
implementation for 10 years. Texas should not prioritize protecting Pharma profits over
improved patient care and taxpayer savings. Further delays will continue to hurt health
outcomes and timely access to prescription drugs, negatively impact efforts to modernize
and improve patient outcomes, and substantially increase Medicaid costs for taxpayers.

Bottom line: Under the currently scheduled carve-in of the preferred drug list (PDL),
Medicaid families will have a more stable drug benefit that better reflects what physicians
routinely prescribe and pharmacists stock.

Summary:
Backstory: Prior to 2011, Medicaid drug costs were out of control, almost doubling in a
decade and growing more than 6.5% on average each year. In 2011, the Legislature passed1

SB 7, which carved prescription drug coverage into managed care in order to slow rapid
growth in Medicaid drug spending. The first step happened immediately—managed care
organizations (MCOs) took over responsibility for administering the drug benefit, which
successfully cut drug cost growth in Texas Medicaid by 50%. The second step, allowing MCOs
to develop formularies and PDLs, was originally scheduled for 2013 but keeps getting delayed
by heavy lobbying from drug companies that want to keep brand name drugs on the state’s
formulary over cheaper generics.

Why the delay? In 2013, the state was set to fully carve-in the drug benefit. But Pharma
lobbying got that date moved to 2018 and then again to 2023, so that drug makers could
continue to successfully influence the state’s formulary development by winning placement
for brand name drugs over cheaper generics. A Center for Public Integrity and NPR
investigation found drug companies have a history of successfully lobbying state Medicaid

1 The Menges Group Report
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drug boards that make these formulary decisions to help bolster their profits and waste
taxpayer dollars.

Why it matters: Under the process today, the state chases rebate dollars from big drug
companies. This results in a formulary unlike any other that exists in employer, Medicare, or
private health insurance market coverage. The state’s formulary is brand heavy—when
cheaper, lower cost generics are available and widely used everywhere else. This bifurcated
system puts health plans at risk for the cost, quality, and care for their members without
giving MCOs the proper tools that are typically used in the private market and in Medicare to
control costs and improve health outcomes.

Why this is a problem: This unusual formulary design creates administrative burden for
physicians, pharmacists, and insurers, and frustrations and delays in access to necessary
prescription drugs for patients. Physicians often prescribe generics to save patients money,
but if that doesn’t align with the preferred drug list the doctor will have to do a
prior-authorization or change the prescription. Pharmacists can’t easily switch to alternate
drugs for their Medicaid clients if there are brand shortages and if a doctor prescribes the
generic when a brand is on the PDL, that means non-medical switching, delays in patient
care, and extra steps to resolve the problem.

● “That’s just nuts. It’s amazing to me the vendor drug program evolved itself into this mess
where a doctor and a patient are penalized for prescribing the generic rather than the
brand name. It’s foreign to our training to write a generic prescription and have it rejected”
- Texas Medical Association (TMA) member and San Antonio pulmonologist Dr. John R.
Holcomb, M.D., Texas Medicine, July 2016

● According to TMA, more than half of Texas Medicaid physicians say they meet
confusion, delays and challenges in prescribing the most appropriate drugs for their
patients under the existing state-run drug program.2

● TMA testified in 2017 to the Senate Health & Human Services Committee that
“physicians do not understand it. Patients do not understand it. The complexity creates red
tape and administrative costs for physicians, but more importantly, frequently delays
patients from getting the prescription drugs they need.” TMA further explained in
testimony that “additionally, the PDL is completely counterintuitive to how physicians
practice. Unlike commercial or Medicare preferred drug lists, the Texas Medicaid PDL often
designates brand-name drugs as preferred instead of generics (when a generic is available).
This means physicians must configure their electronic prescribing systems to comply with
just Medicaid, creating an extra cost. It also interferes with patient care.”

2 2014 Texas Medical Association Survey of Physicians
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Rebate chasing over patient protections: Medicaid patients don’t have the promise of a
stable, year-long formulary with step therapy protections. In commercial insurance, plans are
prohibited from forcing a stable patient off of their physician’s prescribed medication
because of formulary requirements or formulary change. But rebate chasing makes this
routine in Medicaid due to the design of the Medicaid formulary.

At any point in their treatment, Medicaid patients may suddenly need a new prescription to
comply with a change in formulary, or their doctor will have to submit a prior authorization.
MCOs are required to achieve 95% adherence to the state’s formulary, and if they do not,
they must pay liquidated damages. This means that MCOs are financially penalized by the
state if they do not force Texas Medicaid patients off the drugs they are stable on to a drug
that now has the largest rebate.

Examples of the Texas PDL Problems:
● Shortages often plague name-brand drugs like what we’ve recently seen with Adderall.

In 2022, rebate chasing led the state to switch to brand name drugs over generics on
the preferred drug list for the treatment of ADD/ADHD. When those brand drugs
began having shortages in October, patients needed to switch back to the generic
options that were no longer on the PDL. That meant a prior authorization was required
for every patient that had moved to the brand drug even though the brand name drug
was not available. More paperwork, more hassle, more headache.

● The only preferred drugs for sleep disorders are controlled substances like Ambien,
leading to potential abuse, negative drug interactions, and addiction when safer less
addictive alternatives, including generics, are available.

● At one point the only preferred drug on the state mandated PDL for short term relief
of asthma was the albuterol inhaler that didn’t come with a dose counter, even though
there is clinical evidence that using a dose counter can result in reduced ER visits. That
meant that Medicaid families had no idea when the inhaler was out of medication
(they still puff) and resulted in children in the ER and being hospitalized.

● Generally, when patients are discharged from a hospital for mental health
stabilization, they receive a two-week supply of any necessary medication. Patient’s will
often receive a generic drug that is not a preferred drug on the PDL, because hospitals
do not stock the brand name drugs and often do not check the state’s PDL before
dispensing these medications. As a result, patients are forced to switch these drugs
after two weeks. When this occurs, members experience delays in receiving their
medications and often have to be switched from a drug they may be stable on putting
them at risk of a preventable readmission. Currently, the highest rate of preventable
readmissions in Texas Medicaid is mental health related.
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● Medicaid patients routinely cycle off coverage when income eligibility changes. That
often means going uninsured and struggling to continue to afford prescriptions. A
brand heavy PDL leaves them with an expensive brand name prescription when a
cheaper generic alternative was available. That means when these patients go to fill
their medications after they lose medicaid coverage they face the full high cost of that
brand name drug and a new barrier to staying healthy.

● Regularly, the state’s preferred list does not include medications for some common
illnesses and diseases. For example, none of the currently approved antibiotics on the
PDL treat noninvasive E.coli infections. Instead, treatments for these drugs are found
on the non-preferred drug list. This subjects patients to unnecessary delays as they
wait for their prescribed medication to be approved.

What about taxpayers and state budgets?
Studies have repeatedly shown that the eventual full carve-in of the formulary and preferred
drug list will result in annual net GR savings. The most recent independent study by HHSC’s
actuary, Rudd & Wisdom, estimated roughly $40 million GR savings a year ($80 million over
the biennium). Those savings will be assumed and calculated into Medicaid plan premium3

payments from the state.

Where does the savings come from? Simple. More generics, like the rest of Texans with
health coverage use today. Plus these savings do not take into account additional savings
from better health outcomes and reduced emergency room visits due to a more clinically
appropriate PDL.

Savings reports:
● In a study published in the American Journal of Applied Economics, researchers found

that Medicaid drug spending would decrease by 21.3% if MCOs administered all
drug benefits. One-third of this decrease is driven by private insurers' ability to
negotiate prices with pharmacies. The remaining two-thirds is driven by great use of
lower cost drugs, such as generics, and is only realized in states that give private
insurers the flexibility to design drug benefits. They also found that allowing MCOs to
control the formulary does not reduce access to prescriptions.4

● According to a study completed in 2012 by Milliman and HHSC’s own estimates, the
state could realize a cost savings between $64 million and $73.7 million per

4 Dranove D, Ody C, Starc A. A dose of managed care: controlling drug spending in Medicaid. Am Econ J Appl
Econ. 2021;13(1):170-97

3 Rudd and Wisdom, HHSC, State of Texas Vendor Drug Program: Formulary control state vs. MCO, 2017
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biennium by moving from a single statewide formulary in Texas Medicaid and CHIP
programs to formularies developed by MCOs.5

● In 2017, an independent study by HHSC’s actuary Rudd & Wisdom estimated Texas
would save $40 million in general revenue savings a year by ending the statewide
PDL mandate. Rudd & Wisdom compared total net pharmacy costs paid by Texas
Medicaid with those paid by 13 other states with no state-mandated PDL policies. The
total net pharmacy cost was estimated to be 1.8% lower in states where MCOs have
formulary flexibility.6

● When Florida MCOs were required to participate in a state-mandated PDL, Florida
taxpayers saw increases in Medicaid members’ prescription drug plan costs,
rising by 27%. Florida’s Medicaid members also saw declines in generic drug use, and
an overall decline in access to drugs by 6%.7

● A study by UnitedHealth Group estimated that MCOs saved the Texas Medicaid
program $99 million in 2016 alone. And if Texas fully utilized the capabilities of
MCOs in the Medicaid program, the State could save $2.5 billion over ten years.8

● In 2009, the Lewin Group estimated that Texas would save between $198 million to
$581 million over the first five years of implementation for the full carve in of
prescription drugs into managed care. They estimated that the transition towards
generic drugs and lower cost brand name drugs would save 5% to 7.5%.9

Medicaid MCOs have already proven they can achieve prescription drug savings: Prior
to 2012, prescription drug costs were unsustainable and had increased by 90% over the past
decade or 6.5% on average per year, almost doubling from 2001 to 2011. Since shifting
prescription drugs into managed care, Texas has dramatically bent the cost curve. Since
2011, Texas Medicaid prescription drug costs have grown substantially slower, at just 2.8% a
year, while at the same time national Medicaid prescription drug costs grew 9.7% a year.10

10 HHSC, Rider 60: Prescription Drug Benefit Administration in Medicaid, CHIP, and Other Health-Related Services, Aug. 2018

9 Assessment of Carve-In and Carve-Out Arrangements for Medicaid Prescription Drugs, The Lewin Group, May
10, 2010

8 https://www.unitedhealthgroup.com/content/dam/UHG/PDF/ns/PBM-Medicaid-Savings-Appendix.pdf

7 Journal of Managed Care & Speciality Pharmacy, The Effect of Florida Medicaid’s State-Mandated Formulary
Provision on Prescription Drug Use and Health Plan Costs in a Medicaid Managed Care Plan, Jan. 2018

6 Rudd and Wisdom, HHSC, State of Texas Vendor Drug Program: Formulary control state vs. MCO, 2017

5 HHSC Pharmacy Benefit Cost Containment Initiatives - Summary Document, 2/16/2013
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Texas Medicaid managed care also has substantially lower administrative costs for
prescription drug coverage compared to the Texas Fee-for-Service program, $1.60 compared
to $2.50 per member per month in fee-for-service.11

What about transparency, oversight, and accountability? Texas Medicaid has the
strongest rules in the country that MCOs must follow in administering the drug program.
These would continue with management of the PDL and include:

● Complete turn over of experience data (claims detail).
● Office of Inspector General oversight and third party audits.
● Prohibition on supplemental rebate negotiations or collections so MCOs can’t play the

same games we see today with the state run and Pharma influenced PDL.
● No spread pricing allowed. MCOs receive just $1.60 for each drug administered

Texas has also been cited as one of the most closely regulated Medicaid PBM
environments. “In 2014, Texas became one of the first states to closely regulate PBMs. Using
a managed care system, all MCO-PBM contracts are uniform subcontracts to the state and
MCOs are held responsible for all duties performed by the PBM. In order to keep costs low
for the state, regulations prohibit PBMs from using spread pricing, receiving additional
rebates from manufacturers, and using unauthorized clinical edits. Texas’ use of a Uniform
Managed Care Contract dictates the role and operations of each MCO and PBM.”  Texas12

prohibits the use of spread pricing, receiving additional rebates, and using unauthorized
clinical edits. Texas has uniform managed care contracts.13

Bottom line: Opponents of a complete carve-in of the prescription drug benefit in Texas
Medicaid continue to circulate myths concerning the ability of MCOs to fully manage
prescription drugs by using their own PDLs. In truth, allowing MCOs to fully manage the
pharmacy benefit will bring down costs to Texas taxpayers and provide more efficient and
timely access to clinically appropriate medications to Texans in the Medicaid program. The
problem with the state’s control of the PDL is that it is brand heavy, irregular, does not make
sense in a pharmacy setting, and results in unnecessary and burdensome prior
authorizations requirements and expenses. Neither the provider experience nor the member
experience is positive.

13 UMCM Chapter 6.1, “Cost Principles for Expenses” and UMCC, 8.1.21.7, “Pharmacy Benefit Manager”

12 Medicaid Pharmacy Pricing, Kentucky Cabinet for Health and Family Service, Feb. 2019

11 HHSC, Rider 60: Prescription Drug Benefit Administration in Medicaid, CHIP, and Other Health-Related Services, Aug. 2018
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Common Myths and Facts:

Myth: The state would not be able to ensure quality of care and consistent patient care
through MCOs.
✓ Fact: MCOs already effectively deliver very complex benefits like nursing facility and

home care. Over 96% of the state’s Medicaid services are provided by MCOs.

✓ Fact: Unlike the current vendor drug program, Medicaid MCOs are at risk for and are
held accountable for patient outcomes, quality of care, and consumer satisfaction. In
fact, MCOs have decreased the number of preventable ER visits by 16%.14

Myth: There is no conclusive evidence that a carve-in would save money.
✓ Fact: Studies have repeatedly estimated savings for the formulary carve-in for Texas,

including HHSC’s studies in 2011, 2013, and in 2017.

Myth: Savings through the proposed carve-in would be the result of reducing access to
medications.
✓ Fact: None of the estimated savings for carving in the PDL come from any reductions

in prescriptions or cutting access to prescriptions. All of the savings are achieved from
lower cost generics.

Myth: MCO Medicaid formularies will increase administrative burden to providers.
✓ Fact: More than half of Texas Medicaid physicians say they experience confusion,

delays, and challenges in prescribing the most appropriate drugs for their patients
under the existing state-run drug program.15

✓ Fact: MCO formularies are the same formulararies that providers are accustomed to
with private health insurance, Medicare, employer coverage, and state plans like ERS
and TRS.

Myth: Providers will have to manage 16 different formularies.
✓ Fact: There are only 6 PBMs in Texas Medicaid, so there would only be 6 formularies

statewide. There are also no more than 4 potential formularies in any one area of the
state.

15 2014 Texas Medical Association Survey of Physicians

14 HHSC, Biannual Report on Initiatives to Reduce Avoidable Emergency Room Utilization and Improve Health
Outcomes in Medicaid, 2022
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Myth: Health plans will pocket supplemental rebates and health plans will pocket
savings.
✓ Fact: Under current law, Texas Medicaid managed care plans are prohibited from

negotiating or collecting rebates when the transition occurs.16

Myth: Medicaid patients will lose current prescription drug protections
✓ Fact: Texas has protected classes of drugs and they will remain protected classes after

the transition of the PDL to MCOs. When a class is protected, it means that all drugs in
a class are preferred and there is not a PDL for these classes. The current protected
classes include anticonvulsants, hemophilia and oncology drugs, antiretrovirals,
multiple sclerosis treatments, contraceptives, and medications for the treatment of
sickle cell disorder.

✓ Fact: Even after the transition, MCOs will be required to provide all drugs on the
federal Medicaid formulary, as they are now.

✓ Fact: Children in the STAR Kids program are not limited to the drugs on the preferred
drug list. Instead, they can access any medication on the vendor drug program
formulary without a prior authorization, unless it is a clinically related prior
authorization.  Furthermore, starting in August 2023, the STAR Kids program will allow
enrollees to remain on drugs when they are stable regardless of the drugs inclusion on
the vendor drug program. This means the transition of the PDL from the state to MCOs
will have no impact on STAR Kids.17

17 Tex. Gov. Code 533.005(a)(23)(L)
16 Tex. Gov. Code 533.005(a)(23)(D)
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Background Information

Definitions:

The Vendor Drug Program (VDP) at Texas Health and Human Services (HHSC) currently
oversees the prescription drug benefit for Medicaid and CHIP. The VDP manages the Texas
Formulary (the state’s covered list of drugs) and the Preferred Drug List (a tool that classifies
drugs based on safety, efficacy, and cost-effectiveness). The status of a drug on the PDL is
heavily influenced by rebates. All drugs on the Texas Formulary must be produced by a
manufacturer that participates in the federal Medicaid Drug Rebate Program (MDRP).

The Drug Utilization Review Board (DUR), managed by HHSC  meets quarterly, in part, to
develop recommendations for the PDL. Federal regulations at 42 C.F.R. § 456.716 and state
regulations at Texas Government Code § 531.0736 require HHSC to establish a Drug
Utilization Review (DUR Board) to develop criteria and standards impacting the Texas
Medicaid formulary. The board also develops recommendations for the Texas preferred drug
list, suggests clinical prior authorizations for outpatient prescription drugs, recommends
educational interventions for Medicaid providers, and reviews drug utilization across the
Medicaid program. Today, the status of prescription drugs is heavily determined by rebates
from manufacturers. MCOs participate on the DUR, but do not have voting privileges and are
not allowed to participate in executive meetings where decisions related to drug placement
on the formulary, rebates, and other decisions are discussed. This lack of transparency
recently led to scrutiny of the DUR making rebate decisions without disclosing conflicts of
interest.

What is the Medicaid Formulary: A list of Center of Medicaid Services (CMS) -approved
prescription drugs covered by the Medicaid program. Also called a drug list or in Texas, the
Vendor Drug List.

What is a Preferred Drug List or PDL: A list of brand and generic prescription drugs that are
the preferred medications on the formulary/prescription drug list. These medications do not
require prior authorization to prescribe or dispense. They are often selected as preferred,
incentivizing providers to prescribe or dispense the preferred version of the prescription, in
exchange for a supplemental rebate negotiated between the drug manufacturer and the
PBM. In Texas the rebate is negotiated and collected by the PBM contracted with the Health
and Human Services Commission (HHSC). More clients will access a manufacturer’s
prescription drug if it is the preferred version on the formulary.
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What is Non-Preferred (prior authorization): Brand-name or generic prescription drug that
is not designated by HHSC as preferred. Non-preferred prescription drugs require prior
authorization to prescribe or dispense.

Clinical prior authorization: Clinical prior authorizations are based on evidence-based
clinical criteria and nationally recognized peer-reviewed information. They may apply to an
individual drug or a drug class on the formulary, including some preferred and non-preferred
drugs and are often implemented to ensure safety of the member taking the prescription.
For example there may be a clinical prior authorization on a drug that has dangerous side
effects drugs, prescription drugs that are harmful when combined with other drugs, or drugs
that should be used only for certain health conditions.

Rebates – Federal and Supplemental rebates

Federal Statutory Rebates: In 1990, in response to rising drug prices, the federal
government created the Medicaid Prescription Drug Rebate Program (MDRP). Under the
program, a manufacturer who wants its drug covered under Medicaid must enter into a
national rebate agreement with the federal Health and Human Services, stating that it will
rebate a specified portion of the Medicaid payment for the drug to the states, who in turn
share the rebates with the federal government. In exchange, all Medicaid programs must
cover nearly all the FDA approved drugs from that manufacturer on their state Medicaid
formulary, and the drugs are eligible for federal matching funds.

In 2009, federal legislation extended the rebates to outpatient drugs purchased for
beneficiaries covered by Medicaid MCOs. Previously only drugs purchased through18

Medicaid fee-for-service were eligible for rebates. This change prompted many states,
including Texas, to pass legislation to carve-in (include) outpatient prescription drug benefits
in its managed care contracts.

The formula for MDRP rebates varies by type of drug - brand or generic – and the specific
rebate on a given drug is considered proprietary. The rebate formula is the same regardless19

of whether states pay for drugs on a fee-for-service basis or through managed care.

The state and the federal government share the statutory rebate amount. Manufacturers
submit rebates directly to states and the federal government amount is calculated based on
the type of drug:

19 See 42 U.S.C. 1396r-8 (c)(1)(C), which includes rebate requirements, prohibitions and formula.

18 Section 2501(c) of the Patient Protection and Affordable Care Act
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● Brand = 23.1% of Average Manufacturer Price (AMP) or the difference between AMP
and best price, whichever is greater.

● Generic = 13% of AMP and there is no best price provision.

● Includes an additional inflationary component so if a drug’s price increases faster than
inflation, the manufacturer must rebate the difference to Medicaid, with the total
rebate amount capped at 100% of AMP.

The MDRP has helped offset federal and state costs of most outpatient prescription drugs
dispensed to Medicaid beneficiaries. In 2018, Medicaid programs spent $60 billion on drugs
and received $36 billion in rebates under MDRP. While gross prescription drug costs20

continue to grow, the Medicaid Drug Rebate Program has held net Medicaid costs largely flat
over the years.

Since the rebate formula is defined in federal statute, it remains the same regardless of if
administered through fee-for-service or managed care, a full carve-in of prescription drugs
will not affect access to the federal rebates Texas receives under MDRP.

State Supplemental Rebates: In addition to federal statutory rebates, most states negotiate
with manufacturers for supplemental rebates. As of June 2019, 47 states and DC had
supplemental rebate agreements in place. These supplemental rebates are not subject to21

the best price floor. States often use placement on a preferred drug list (PDL) as leverage to
negotiate supplemental rebates with manufacturers. Supplemental rebates are shared back
with the federal government at the state’s Medicaid FMAP rate.

Due to MDRP, statutory rebates continue to increase over time and state supplemental
rebates have grown much more slowly and declined as a share of total rebates. Some states22

have expanded the scope of negotiating supplemental rebates to MCOs or added an
inflationary component to supplemental rebates to address this trend. The current Texas
statute and the Uniform Medicaid Managed Care Contract prohibits Texas MCOs from
collecting or negotiating rebates. Note, as written in statute today, this provision does not23

sunset on August 31, 2023, when the full carve-in of prescription drugs into managed is
currently scheduled.

23 533.005(a)(23)(C-2)(D)(I)

22 Office of Inspector General, HHS, States’ Collection of Offset and Supplemental Medicaid Rebates (HHS OIG, December 2014).

21 Centers for Medicare and Medicaid Services, “Medicaid Pharmacy Supplemental Rebate Agreements (SRA), As of June 2019”

20 See MACPAC, Medicaid Drug Spending Trends (MACPAC, February 2019).
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PDL Related Statute

The PDL requirments is under Sec. 533.005, number 23.  (a-1) is provision that transfers the
PDL to MCOs on Aug 31st, 2023. MCOs will not be able to collect rebates after the transition
under (23)(d)(i). Under (23)(L), Kids in STAR kids are not limited to drugs on the PDL. Basically
there is no PDL for STAR Kids.All of these are highlighted below.

Sec. 533.005.  REQUIRED CONTRACT PROVISIONS.  (a)  A contract

between a managed care organization and the commission for the

organization to provide health care services to recipients must contain:

(1)  procedures to ensure accountability to the state for the

provision of health care services, including procedures for financial

reporting, quality assurance, utilization review, and assurance of

contract and subcontract compliance;

(2)  capitation rates that:

(A)  include acuity and risk adjustment methodologies

that consider the costs of providing acute care services and long-term

services and supports, including private duty nursing services, provided

under the plan; and

(B)  ensure the cost-effective provision of quality

health care;

(3)  a requirement that the managed care organization provide

ready access to a person who assists recipients in resolving issues

relating to enrollment, plan administration, education and training,

access to services, and grievance procedures;

(4)  a requirement that the managed care organization provide

ready access to a person who assists providers in resolving issues

relating to payment, plan administration, education and training, and

grievance procedures;
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(5)  a requirement that the managed care organization provide

information and referral about the availability of educational, social,

and other community services that could benefit a recipient;

(6)  procedures for recipient outreach and education;

(7)  a requirement that the managed care organization make

payment to a physician or provider for health care services rendered to

a recipient under a managed care plan on any claim for payment that is

received with documentation reasonably necessary for the managed care

organization to process the claim:

(A)  not later than:

(i)  the 10th day after the date the claim is

received if the claim relates to services provided by a nursing

facility, intermediate care facility, or group home;

(ii)  the 30th day after the date the claim is

received if the claim relates to the provision of long-term services and

supports not subject to Subparagraph (i); and

(iii)  the 45th day after the date the claim is

received if the claim is not subject to Subparagraph (i) or (ii); or

(B)  within a period, not to exceed 60 days, specified

by a written agreement between the physician or provider and the managed

care organization;

(7-a)  a requirement that the managed care organization

demonstrate to the commission that the organization pays claims

described by Subdivision (7)(A)(ii) on average not later than the 21st

day after the date the claim is received by the organization;

(8)  a requirement that the commission, on the date of a

recipient's enrollment in a managed care plan issued by the managed care

organization, inform the organization of the recipient's Medicaid

certification date;
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(9)  a requirement that the managed care organization comply

with Section 533.006 as a condition of contract retention and renewal;

(10)  a requirement that the managed care organization

provide the information required by Section 533.012 and otherwise comply

and cooperate with the commission's office of inspector general and the

office of the attorney general;

(11)  a requirement that the managed care organization's

usages of out-of-network providers or groups of out-of-network providers

may not exceed limits for those usages relating to total inpatient

admissions, total outpatient services, and emergency room admissions

determined by the commission;

(12)  if the commission finds that a managed care

organization has violated Subdivision (11), a requirement that the

managed care organization reimburse an out-of-network provider for

health care services at a rate that is equal to the allowable rate for

those services, as determined under Sections 32.028 and 32.0281, Human

Resources Code;

(13)  a requirement that, notwithstanding any other law,

including Sections 843.312 and 1301.052, Insurance Code, the

organization:

(A)  use advanced practice registered nurses and

physician assistants in addition to physicians as primary care providers

to increase the availability of primary care providers in the

organization's provider network; and

(B)  treat advanced practice registered nurses and

physician assistants in the same manner as primary care physicians with

regard to:

(i)  selection and assignment as primary care

providers;
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(ii)  inclusion as primary care providers in the

organization's provider network; and

(iii)  inclusion as primary care providers in any

provider network directory maintained by the organization;

(14)  a requirement that the managed care organization

reimburse a federally qualified health center or rural health clinic for

health care services provided to a recipient outside of regular business

hours, including on a weekend day or holiday, at a rate that is equal to

the allowable rate for those services as determined under Section

32.028, Human Resources Code, if the recipient does not have a referral

from the recipient's primary care physician;

(15)  a requirement that the managed care organization

develop, implement, and maintain a system for tracking and resolving all

provider appeals related to claims payment, including a process that

will require:

(A)  a tracking mechanism to document the status and

final disposition of each provider's claims payment appeal;

(B)  the contracting with physicians who are not network

providers and who are of the same or related specialty as the appealing

physician to resolve claims disputes related to denial on the basis of

medical necessity that remain unresolved subsequent to a provider

appeal;

(C)  the determination of the physician resolving the

dispute to be binding on the managed care organization and provider; and

(D)  the managed care organization to allow a provider

with a claim that has not been paid before the time prescribed by

Subdivision (7)(A)(ii) to initiate an appeal of that claim;

(16)  a requirement that a medical director who is authorized

to make medical necessity determinations is available to the region

where the managed care organization provides health care services;
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(17)  a requirement that the managed care organization ensure

that a medical director and patient care coordinators and provider and

recipient support services personnel are located in the South Texas

service region, if the managed care organization provides a managed care

plan in that region;

(18)  a requirement that the managed care organization

provide special programs and materials for recipients with limited

English proficiency or low literacy skills;

(19)  a requirement that the managed care organization

develop and establish a process for responding to provider appeals in

the region where the organization provides health care services;

(20)  a requirement that the managed care organization:

(A)  develop and submit to the commission, before the

organization begins to provide health care services to recipients, a

comprehensive plan that describes how the organization's provider

network complies with the provider access standards established under

Section 533.0061;

(B)  as a condition of contract retention and renewal:

(i)  continue to comply with the provider access

standards established under Section 533.0061; and

(ii)  make substantial efforts, as determined by

the commission, to mitigate or remedy any noncompliance with the

provider access standards established under Section 533.0061;

(C)  pay liquidated damages for each failure, as

determined by the commission, to comply with the provider access

standards established under Section 533.0061 in amounts that are

reasonably related to the noncompliance; and

(D)  regularly, as determined by the commission, submit

to the commission and make available to the public a report containing

data on the sufficiency of the organization's provider network with
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regard to providing the care and services described under Section

533.0061(a) and specific data with respect to access to primary care,

specialty care, long-term services and supports, nursing services, and

therapy services on the average length of time between:

(i)  the date a provider requests prior

authorization for the care or service and the date the organization

approves or denies the request; and

(ii)  the date the organization approves a request

for prior authorization for the care or service and the date the care or

service is initiated;

(21)  a requirement that the managed care organization

demonstrate to the commission, before the organization begins to provide

health care services to recipients, that, subject to the provider access

standards established under Section 533.0061:

(A)  the organization's provider network has the

capacity to serve the number of recipients expected to enroll in a

managed care plan offered by the organization;

(B)  the organization's provider network includes:

(i)  a sufficient number of primary care providers;

(ii)  a sufficient variety of provider types;

(iii)  a sufficient number of providers of

long-term services and supports and specialty pediatric care providers

of home and community-based services; and

(iv)  providers located throughout the region where

the organization will provide health care services; and

(C)  health care services will be accessible to

recipients through the organization's provider network to a comparable

extent that health care services would be available to recipients under

a fee-for-service or primary care case management model of Medicaid

managed care;
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(22)  a requirement that the managed care organization

develop a monitoring program for measuring the quality of the health

care services provided by the organization's provider network that:

(A)  incorporates the National Committee for Quality

Assurance's Healthcare Effectiveness Data and Information Set (HEDIS)

measures or, as applicable, the national core indicators adult consumer

survey and the national core indicators child family survey for

individuals with an intellectual or developmental disability;

(B)  focuses on measuring outcomes; and

(C)  includes the collection and analysis of clinical

data relating to prenatal care, preventive care, mental health care, and

the treatment of acute and chronic health conditions and substance

abuse;

(23)  subject to Subsection (a-1), a requirement that the

managed care organization develop, implement, and maintain an outpatient

pharmacy benefit plan for its enrolled recipients:

(A)  that, except as provided by Paragraph (L)(ii),

exclusively employs the vendor drug program formulary and preserves the

state's ability to reduce waste, fraud, and abuse under Medicaid;

(B)  that adheres to the applicable preferred drug list

adopted by the commission under Section 531.072;

(C)  that, except as provided by Paragraph (L)(i),

includes the prior authorization procedures and requirements prescribed

by or implemented under Sections 531.073(b), (c), and (g) for the vendor

drug program;

(C-1)  that does not require a clinical, nonpreferred,

or other prior authorization for any antiretroviral drug, as defined by

Section 531.073, or a step therapy or other protocol, that could

restrict or delay the dispensing of the drug except to minimize fraud,

waste, or abuse;
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(C-2)  that does not require prior authorization for a

nonpreferred antipsychotic drug prescribed to an adult recipient if the

requirements of Section 531.073(a-3) are met;

(D)  for purposes of which the managed care

organization:

(i)  may not negotiate or collect rebates

associated with pharmacy products on the vendor drug program formulary;

and

(ii)  may not receive drug rebate or pricing

information that is confidential under Section 531.071;

(E)  that complies with the prohibition under Section

531.089;

(F)  under which the managed care organization may not

prohibit, limit, or interfere with a recipient's selection of a pharmacy

or pharmacist of the recipient's choice for the provision of

pharmaceutical services under the plan through the imposition of

different copayments;

(G)  that allows the managed care organization or any

subcontracted pharmacy benefit manager to contract with a pharmacist or

pharmacy providers separately for specialty pharmacy services, except

that:

(i)  the managed care organization and pharmacy

benefit manager are prohibited from allowing exclusive contracts with a

specialty pharmacy owned wholly or partly by the pharmacy benefit

manager responsible for the administration of the pharmacy benefit

program; and

(ii)  the managed care organization and pharmacy

benefit manager must adopt policies and procedures for reclassifying

prescription drugs from retail to specialty drugs, and those policies

and procedures must be consistent with rules adopted by the executive
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commissioner and include notice to network pharmacy providers from the

managed care organization;

(H)  under which the managed care organization may not

prevent a pharmacy or pharmacist from participating as a provider if the

pharmacy or pharmacist agrees to comply with the financial terms and

conditions of the contract as well as other reasonable administrative

and professional terms and conditions of the contract;

(I)  under which the managed care organization may

include mail-order pharmacies in its networks, but may not require

enrolled recipients to use those pharmacies, and may not charge an

enrolled recipient who opts to use this service a fee, including postage

and handling fees;

(J)  under which the managed care organization or

pharmacy benefit manager, as applicable, must pay claims in accordance

with Section 843.339, Insurance Code;

(K)  under which the managed care organization or

pharmacy benefit manager, as applicable:

(i)  to place a drug on a maximum allowable cost

list, must ensure that:

(a)  the drug is listed as "A" or "B" rated in

the most recent version of the United States Food and Drug

Administration's Approved Drug Products with Therapeutic Equivalence

Evaluations, also known as the Orange Book, has an "NR" or "NA" rating

or a similar rating by a nationally recognized reference; and

(b)  the drug is generally available for

purchase by pharmacies in the state from national or regional

wholesalers and is not obsolete;

(ii)  must provide to a network pharmacy provider,

at the time a contract is entered into or renewed with the network

pharmacy provider, the sources used to determine the maximum allowable
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cost pricing for the maximum allowable cost list specific to that

provider;

(iii)  must review and update maximum allowable

cost price information at least once every seven days to reflect any

modification of maximum allowable cost pricing;

(iv)  must, in formulating the maximum allowable

cost price for a drug, use only the price of the drug and drugs listed

as therapeutically equivalent in the most recent version of the United

States Food and Drug Administration's Approved Drug Products with

Therapeutic Equivalence Evaluations, also known as the Orange Book;

(v)  must establish a process for eliminating

products from the maximum allowable cost list or modifying maximum

allowable cost prices in a timely manner to remain consistent with

pricing changes and product availability in the marketplace;

(vi)  must:

(a)  provide a procedure under which a network

pharmacy provider may challenge a listed maximum allowable cost price

for a drug;

(b)  respond to a challenge not later than the

15th day after the date the challenge is made;

(c)  if the challenge is successful, make an

adjustment in the drug price effective on the date the challenge is

resolved and make the adjustment applicable to all similarly situated

network pharmacy providers, as determined by the managed care

organization or pharmacy benefit manager, as appropriate;

(d)  if the challenge is denied, provide the

reason for the denial; and

(e)  report to the commission every 90 days

the total number of challenges that were made and denied in the
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preceding 90-day period for each maximum allowable cost list drug for

which a challenge was denied during the period;

(vii)  must notify the commission not later than

the 21st day after implementing a practice of using a maximum allowable

cost list for drugs dispensed at retail but not by mail; and

(viii)  must provide a process for each of its

network pharmacy providers to readily access the maximum allowable cost

list specific to that provider; and

(L)  under which the managed care organization or

pharmacy benefit manager, as applicable:

(i)  may not require a prior authorization, other

than a clinical prior authorization or a prior authorization imposed by

the commission to minimize the opportunity for waste, fraud, or abuse,

for or impose any other barriers to a drug that is prescribed to a child

enrolled in the STAR Kids managed care program for a particular disease

or treatment and that is on the vendor drug program formulary or require

additional prior authorization for a drug included in the preferred drug

list adopted under Section 531.072;

(ii)  must provide for continued access to a drug

prescribed to a child enrolled in the STAR Kids managed care program,

regardless of whether the drug is on the vendor drug program formulary

or, if applicable on or after August 31, 2023, the managed care

organization's formulary;

(iii)  may not use a protocol that requires a child

enrolled in the STAR Kids managed care program to use a prescription

drug or sequence of prescription drugs other than the drug that the

child's physician recommends for the child's treatment before the

managed care organization provides coverage for the recommended drug;

and
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(iv)  must pay liquidated damages to the commission

for each failure, as determined by the commission, to comply with this

paragraph in an amount that is a reasonable forecast of the damages

caused by the noncompliance;

(24)  a requirement that the managed care organization and

any entity with which the managed care organization contracts for the

performance of services under a managed care plan disclose, at no cost,

to the commission and, on request, the office of the attorney general

all discounts, incentives, rebates, fees, free goods, bundling

arrangements, and other agreements affecting the net cost of goods or

services provided under the plan;

(25)  a requirement that the managed care organization not

implement significant, nonnegotiated, across-the-board provider

reimbursement rate reductions unless:

(A)  subject to Subsection (a-3), the organization has

the prior approval of the commission to make the reductions; or

(B)  the rate reductions are based on changes to the

Medicaid fee schedule or cost containment initiatives implemented by the

commission; and

(26)  a requirement that the managed care organization make

initial and subsequent primary care provider assignments and changes.

(a-1)  The requirements imposed by Subsections (a)(23)(A), (B),

and (C) do not apply, and may not be enforced, on and after August 31,

2023.

(a-2)  Except as provided by Subsection (a)(23)(K)(viii), a

maximum allowable cost list specific to a provider and maintained by a

managed care organization or pharmacy benefit manager is confidential.

(a-3)  For purposes of Subsection (a)(25)(A), a provider

reimbursement rate reduction is considered to have received the

commission's prior approval unless the commission issues a written
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statement of disapproval not later than the 45th day after the date the

commission receives notice of the proposed rate reduction from the

managed care organization.

(b)  In accordance with Subsection (a)(12), all post-stabilization

services provided by an out-of-network provider must be reimbursed by

the managed care organization at the allowable rate for those services

until the managed care organization arranges for the timely transfer of

the recipient, as determined by the recipient's attending physician, to

a provider in the network.  A managed care organization may not refuse

to reimburse an out-of-network provider for emergency or

post-stabilization services provided as a result of the managed care

organization's failure to arrange for and authorize a timely transfer of

a recipient.

(c)  The executive commissioner shall adopt rules regarding the

days, times of days, and holidays that are considered to be outside of

regular business hours for purposes of Subsection (a)(14).

(d)  For purposes of Subsection (a)(13), an advanced practice

registered nurse may be included as a primary care provider in a managed

care organization's provider network regardless of whether the physician

supervising the advanced practice registered nurse is in the provider

network.  This subsection may not be construed as authorizing a managed

care organization to supervise or control the practice of medicine as

prohibited by Subtitle B, Title 3, Occupations Code.

(g)  The commission shall provide guidance and additional

education to managed care organizations with which the commission enters

into contracts described by Subsection (a) regarding requirements under

federal law to continue to provide services during an internal appeal, a

Medicaid fair hearing, or any other review.

(h)  In addition to the requirements specified by Subsection (a),

a contract described by that subsection must contain language permitting
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a managed care organization to offer medically appropriate,

cost-effective, evidence-based services from a list approved by the

state Medicaid managed care advisory committee and included in the

contract in lieu of mental health or substance use disorder services

specified in the state Medicaid plan.  A recipient is not required to

use a service from the list included in the contract in lieu of another

mental health or substance use disorder service specified in the state

Medicaid plan.  The commission shall:

(1)  prepare and submit an annual report to the legislature

on the number of times during the preceding year a service from the list

included in the contract is used; and

(2)  take into consideration the actual cost and use of any

services from the list included in the contract that are offered by a

managed care organization when setting the capitation rates for that

organization under the contract.

Added by Acts 1997, 75th Leg., ch. 1262, Sec. 2, eff. June 20, 1997.

Amended by Acts 1999, 76th Leg., ch. 493, Sec. 2, eff. Sept. 1, 1999;

Acts 1999, 76th Leg., ch. 1447, Sec. 4, eff. June 19, 1999;  Acts 1999,

76th Leg., ch. 1460, Sec. 9.04, eff. Sept. 1, 1999;  Acts 2003, 78th

Leg., ch. 198, Sec. 2.35, eff. Sept. 1, 2003.

Amended by:

Acts 2005, 79th Leg., Ch. 349 (S.B. 1188), Sec. 6(a), eff.

September 1, 2005.

Acts 2011, 82nd Leg., 1st C.S., Ch. 7 (S.B. 7), Sec. 1.02(d), eff.

September 28, 2011.

Acts 2013, 83rd Leg., R.S., Ch. 418 (S.B. 406), Sec. 20, eff.

November 1, 2013.
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September 1, 2019.
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Acts 2021, 87th Leg., R.S., Ch. 348 (H.B. 2822), Sec. 2, eff.
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